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P RE-APPEAL BRIEF REQUEST FOR REVIEW 

Hon. Commissioner of Patents and Trademarks 

Sir: 

In response to the Office Action mailed March .8, 2007 , please 
consider the following in appeal of the dismissal decision and the 
basis thereof: 



The petition to review the above-identified application was 
dismissed because the reply, it is asserted, was not an amendment 
that prima facie places the application in condition for allowance. 

It is respectfully suggested that the corrected reply that was 
submitted with the petition to revive on July 11 th , 2006 was not 
either the reply that was considered in making a determination 



regarding the petition to revive and that a determination of the 



completeness of the reply that was filed with the petition to revive 
was improperly made because it raised new grounds that the applicant 
was previously not made aware of and therefore could not have 
possibly corrected. 

This belief is based, in part, on the fact that certain of the 
reasons cited in the dismissal of the petition to revive are 
identical to those that were cited in a Notice of Non-Compliant 
Amendment that was mailed on April 3, 2006 with the exception of the 
comments appertaining to claim 21. Claim 21 is discus.sed 
hereinbelow. However, these defects had been corrected in the' reply 
that was filed on July 11, 2006. The Notice of Non-Compliant 
Amendment was the Office's response to an "Amendment After Final" 
that was mailed on 12-23-2006. The defects in the Amendment After 
Final that was mailed on 12-23-2006 were corrected in the reply 
(i.e., a "Corrected Amendment After Final") that was submitted on 
July 11 th , 2006 along with the petition to revive and therefore 
cannot possibly be proper basis for the dismissal of the petition to 
revive. 

As relevant background information, a death in the immediate 
family on April 30, 2006 (a copy of the death certificate for Manuel 
Petrakis, father of my wife Stella Petrakis-Rinne, is enclosed) and 
the effects thereof resulted in a delay in the mailing of the 
response (i.e., the reply) to the Notice of Non-Compliant Amendment. 



This delay occurred because I am a solo practitioner and because his 
death had significant impact on the surviving family. Consequently, 
the response to the notice of Non-Compliant Amendment was made at 
the first available opportunity, and was mailed on July 11, 2006. 
This response included a "Corrected Amendment After Final", a one- 
page letter of transmittal, .a petition for revival of an application 
for patent abandoned unintentionally, and the required fee of 
$750.00. 

Specifically, the continuation of 4(e) that was provided with 
the dismissal states, "Other: Claims 11-12, and 14, "(previously 
amended)" should be changed to —(previously presented)-- and claim 
21, "(re-presented)" should be changed to -(previously presented)— 
for clarification." These are believed to have been corrected in the 
corrected amendment af ter . final that was mailed along with the 
petition to revive on July 11, 2006. Therefore, this cannot be 
proper basis for dismissal if they were in 'fact corrected by the 
reply that accompanied the petition. At the very least it provides 
confusion and makes a proper response at this time by the applicant 
impossible to accomplish. 

An additional reason was also cited in the dismissal sent March 
8, 2007 regarding claim 21 that asserted that applicant failed. to 
show marked up changes for claim 21 when it changed from a method, 
claim to an apparatus claim using underline, bracket, or 



strikethrough. This is believed to also be an incorrect basis for 
the dismissal. This is because the Office Action that was mailed on 
April 30, 2006 (i.e., The Notice of Non-Compliant Amendment) failed 
to make mention that any changes to claim 21 were required or were a 
basis of non-compliance. Accordingly, the applicant would certainly 
well-believe that the only required changes necessary to bring the 
Amendment After Final into condition of allowance were those that 
were specified in the notice of non-compliant amendment; 
specifically the changes to the claim identifiers. 

Accordingly, the reply that was submitted on July 11, 2006 
along with the petition for revival can only rightly be evaluated 
for compliance based on the content of the notice of non-compliant 
amendment that was mailed on April 30, .2007. It is improper to add 
new grounds at this time and then penalize the applicant for not 
having foresight to somehow anticipate and correct them. The 
applicant had no notice whatsoever provided by the USPTO to include 
marked up changes for claim 21 or that such changes to claim 21 were 
required to bring the Amendment After Final into compliance. This 
request was not part of the original requirement to bring the 
amendment after final into compliance. Therefore, it could not 
possibly be included as part of the reply that was a bona fide 
effort to correct the defects that were cited in the Notice of Non- 
Compliant Amendment. 



Upon the Examiner's later (subsequent) review and determination 
that further changes to claim 21 were required to the Amendment 
After Final, these changes should have been communicated to the 
applicant by way of a second Notice of Non-Compliant Amendment. In 
other words, it is respectfully suggested and requested that the 
petition for revival should have been allowed as proper and that a 
subsequent office action should be mailed to the applicant regarding 
the newly found grounds of non-compliance for claim 21. Otherwise, 
the applicant is being penalized for making a bona fide effort 
complying with all of the stated requirements of an Office Action 
(i.e., the notice of non-compliant amendment) and subsequent to his 
compliance, not being granted a resumption of the normal course of 
prosecution . 

Please grant the petition to revive the application. 



Risto A. Rinne, Jr. 
Reg. No. 37,055 

2173 East Francisco Blvd. Suite E 
San Rafael, CA 94901 
Telephone 415 457-6933 
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1 



■9 



nvmr 

l?^"*^ '^^ °V-p foX fi n 



ITY AND COUNTY OF 
D) w SAN FRANCISCO 




Entomologies 

19 PtUOEfTB rXOVlHCl [Bind v* r*nlH» or mcmm] 

220Q Sacramento Street, 01503 







10/18/1913 


8.40* n. 

92 


1 

1 






ft. SIX 


Creece 


BY 


» 60014. ftttU&T* ****** 

353-18-6403 


|X]*w Q rt 


1tfcWaT«.ITATU* 

Harried 




T. DAT! OF DEATH *b 

04/30/200 


6 


020 




Bachelor's 




White 




(*jf fca ft±d (ea otWc^ btj fed] 





li 



II 
£5 



Si 



CERT1F 



i. nam- or oiccdcwt — piut iqlw^ 
MANUEL 



DEATH 



3200$3t00205$ 



, 



Public Health 



(V fLAAS MOCCUAaTOn 

35 




n.c<r» 

San Francisco 
Carmencita Pctrakig - Wife 



San Francisco 



kamz 07 Eunvnrea spousc — wosr 

Carnencita 

31,MAME0*FATHtt-FWT 

Mark 



Stella 



3V OlOIWnON OATI RiMHttM 

05/08/2006 

o. Trrt o? oawa/noMjii 

C&/RES 



94115 



R tunc M MLWTV 

39 



W,9T*TE,*a*M COUNTRY 

California 



3?00 SaqrepenCo Street. rfnov Smiir r fl nf 1nrn , r A ^ 



Manuel 



Dlas 



Greece 



_ . Chri9toalok:.B 

RES of CarmencitaPetrakis, 2200 Sacramento Street, g!503, San Francisco. CA 941 13 



M. BIRTH 5T ATI 

Greece 



44. NAVE Of PUtOAAi, <Tt *W.U><S4* »n 

KALStED N,WAY - CAREW & ENGLISH 



t01.r\ACCaPOCATM 

Tne Sequoia's 



FD33A 



Sati FtanciBco 



10), CAUGC Of CHAW 



la. fACMJft AOQRC^S OS LDCATIOW WU£ft( PO*J0 

1400 Geary Boulevard 



AlUCtMM MJUACA 

6947 



'>.OAT£ r 

05/03/2006 



Cardiopulmonary Arrest 



San Francisco 



ImnsdiBte 



^i*VU. Congeaclve Heart Tailure 



ir.alMnamnu w 



Years 



Igeheinic Heart Disease 



I Veers 



Cerebrovascular Accidenc 



no. AWTOrtv rcnnMMCOi 



No 



iM.ICMTnTWAT»TW$HnC*W**q^«|Q£ AW a*W'WW 



, D ns □ " □ ^ 

G7965 



05/02/2006 



03/17/2005 j 04/29/2006 ... 

UA*W?Of0£ATH[^|«wtl Q»«»Q52S=Saft Q^^^ 



JeanK. Haddad^, 909 Hyde Styae^» Sai rcanclaco, GA 9410 9 

WlllimniMMMMMIUllHM ■ -., - . ..' ^^^^ I ■ !■ » Tl l| I I i ^ 



tlX hlACt Of (WTT tttTM, csrwwwtei mi, 1 tr*4, r4 | 



in, wwnroATi motility 




tU UJCAtWW OP tUUnt [VnatM «f U*m«v «m ««, mmt \\r\ 

WUOOf COOOrtTP<OFPWTY COAQK« 



11? OATt IWIVOMi^v 



iil rtn mm£l Ttnc (y oomften? wrvrr conown " 



FAX AUTM.9 



1 



1 



STATS OP California, ctty and county OP San Francisco 
twi a to certify (hoi the imags reproduced hereupon c a uut cepy of 
Ihe feco/fl on lite In M 5AN FRANCISCO DEPARTMENT Of PUBLIC 

ZSET- MAY 0 8 2006 

This copy is not valid unless prepared on an eng/aved border, displaying the date, seal and siQnaiuro uf the City end County Health Officer. 



Mitchell Kot2. M.O. 
Mfflnn OMcer and locm Ro^si,^ 




